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Dr. Hilton C. Buley 
Commissioner of Education 
“State House Annex 





Dear Dr. Buley: 


I revly to your letter of January 2, 1951 regarding + 
Emily wife, a handicapped child residing within the jurisdiction of tao * 
Deerfield school board. i 


A review of the correspondence pertaining to this matter Ob 
and of the reporte of ezanining physicians compels the conclusion that wes 
the Deerfield school board is renuired to provide traneportation to the ea 
child in question, The report of an earlier investigation of this proolem i 
discloses that the Deerfield school voard hae cufficient smounte in its a 


transportation appropriation to vrovide for thie situation. Thia same ré~ ae 
port discloses that the cost to the town for traveling the additional dis- 
tance necessary to furnish the needed transportation would not exceed two 

nundred dollars, and tnis can hardly be construed as an unreasonable @x~ } 
pense on the gchool board under all the circumstances. 


Revised Laws, chapter 134, section 45 spocifies that. 
fevory handicapped child cepable of being benefvited by instruction shall 
attend school or otner piace for euch instruction to which he may be as- | 
signed or enall de instructed in his nome for at least two houre ver week | 
for euch nunver of weoke os the state board of education may determine . ad - 
Section 45 of the same chapter obliges the school board to furnish suitable 
transoortation to all handicapped children who are physically able to be so 
tranaported from their homes to the place where such instruction 4a to be | 
furnisned except where the cost of euch transportation would conatitute an Woe 
unreasonable expense. In the latter case, the school board is ovliged to $7 
board the child in question near where such instruction would be furnished 
end to provide transportation thorefron. 


It is clear, therefore, that the question of whether or not : 
the cbild is to be dnetrusted at home is decided by the state poard of edu- (2 
cation and not by the local board. Mig being dotermined, the question of ». 
transportation is for the local schoal board once 4t haa been shown conclu} 
sively that the child is physically able to be transported. This ie the 
case here, upon the certifications of Drs. Butterfield and Dahlgren. 
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Should the Teerfield school board refuse to comply rith 
of the statute, it ray be compelled to do 80 by court 


the provisions 
order. ‘This, of course, woulc be en aunduly embarrassing ana expensive 


»rocecure for the school board, which I am sure 4t will wish to avoid. 


It ie my opinicn that the case here presented ig exactly 
tpe type contenplated by the statute and that the spirit and purpose of 
our lay would be violated if this crilc were 
ing afforded to otha children in tne same community. 


Very truly yours, 


Deputy Attorney General 
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Mr. William S. Green i SAN 
Deputy Attorney General 
State House, Room 312 


Concord, New Hampshire 


Dear Mr. Green: 


I would appreciate it very much if your office would give me an : 
opinion relative to making an order requiring the Deerfield School Board 
to provide transportation to Emily Fife, a handicapped child. In a letter 
of October 11, 1950, I pointed out to the Deerfield School Board the obli- 
gation of the school district according to Chapter 134, Section 45, as 
follows: | 


“Transportation. The school board shall furnish suitable trans- 
portation to all handicapped children, who are physically able 
to be so transported, from their homes to the place where 
such instruction is to be furnished. Where the cost of such © 
transportation would constitute an unreasonable expense the 
school board shall, at the expense of the district, board the 
children near the place where such instruction is to be fur- 
nished and provide transportation therefrom.”’ — 


Since that time, considerable negotiation has taken place, even to 
the extent-of securing a second doctor's confirmation of Dr. Butterfield’s 
original diagnosis of the handicapped nature of this child, Letters are 
attached for your information which indicate that it was Dr. Dahlgren who 
confirmed Dr. Butterfield’s diagnosis. 


Now the local school board at Deerfield wants to provide two hours 
of home instruction to avoid its legal obligation of providing transportation 
as specified in Chapter 134, Section 43. The Department of Education main- 
tains that as long as the two doctors agree that this child, Emily Fife, is 
capable of transportation, the Deerfield School Board is obligated to provide 
such transportation, The provision of two hours per week of home instruc- 
tion is not fulfilling the intent of the law. Will you please advise me on the 
position of the Department of Education in this matter and also what steps 
should be taken with the refusal of the Deerfield School Board to act upon 
my order of October 11? Thank you very much, 


Sincerely yours, 
WOKS 


uUln.TeD Cammisnsioner of Education 


